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IN THE MATTER OF ARBITRATION 

Between 

National Association of Government 

Employees, Local R3-77, pMCS ^ No _ 03 „ o8992 



and 



Pension Benefit Guaranty Corporation. 



Supervisory Misconduct 

Robert T. Moore 
Arbitrator 



DECISION AND AWARD 
ON AGENCY LIABILIT Y 

Presenting and Briefing Case: 

For the Grievant : 

r "e^s^ &£ ^cal R3-77 Representative 

^^^m^mmDmGmm^^r y.^GC A penr y or Management ): . 

Ray M. Forster, Esq. Office of General Counsel 

Karen Rapaport Esser, Esq. Office of General Counsel 

Issues Presented 

Issue 1 Whether the Agency, through the actions of Mr. X on November 13, 
2002, Sed any provisions of the parties' Labor *^^^£g^ 
or policies of the Agency, or of the laws, rules or regulations of the United States, and it 
so, what should the remedy or remedies be? 

Issue 2 Whether the Agency, through the actions and/or inactions of the 
General CouSel and the Office of General Counsel or other components of the Agency, 
in response to the grievant" s complaint about Mr. X's conduct on Novembe 3 2002, 
failed to comply with or violated any Labor Agreement provisions, internal rules 
tegumoZriomes of me Agency, or of the laws, rules or regulations of the United 
States, and if so, what should the remedy or remedies be? 
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Statutes a nd Labor Agreement p rovisions in Issue 

The statutory and Labor Agreement provisions and other rules, regulations, and 
policies of the PBGC and other government agencies on which the grievant relies or 
which otherwise are important to the issues raised, will be quoted as necessary in the 
body of this Decision. 

Facts 

Background and Chronology of Events: The grievant is a black female, bom 
in Trinidad-Tobago, employed by the PBSC as a GS 14 General Attorney in its Office of 
the General Counsel (OGC). Her employment began in August, 1997. When she ad- 
vanced to GS 13 it was the result of a settlement with the General Counsel of an intor- 
mal EEO complaint she had made about the lack of her keeping pace with the promo- 
tions of other, similarly situated attorneys who were white and male. 

In April and June, 2002, she had testified for the Union in an arbitration challeng- 
ing the Agency's practice of assigning labor relations and personnel management-to 
positions in the Agency's internal EEO complaint resolution procedures (the EEO 
Structure Grievance). The outcome of that arbitration was favorable to the Union and 
resulted in a reshuffle of personnel and a general overhaul of the structure of the EEO 
complaint investigation and resolution structure with regard to who does what and 
reports to whom. 

The grievant also filed a formal written EEO complaint on October 3, 2002 with 
the PBGC In it she alleged she had been discriminated against on the basis of her race, 
sex, national origin and because of her participation in protected Union and EEO 
activities. 

As an OGC attorney, the grievant dealt with complex legal issues raised in the 
enforcement and implementation of the statute designed by Congress to protect and, 
where necessary, provide a safety-net scale of substitute payments for fixed beneK 
pension plans which fall into default. The areas of law involved include tax bankruptcy, 
pension and labor relations. Like all attorneys who appear in court, provide in-house 
advice and counsel, and must interact with attorneys representing outside interests it 
was important that she have team working skills, effective communication capabilities, 
and the ability and willingness to accept and carry out instructions. 

Prior to her job performance ratings prepared in October, 2003, the grievant had 
always been highly rated on these requirements of her job, as well as found tol x :a 
pleasant worker, receptive to instruction and eager to improve her job P e *™^ 
She was not considered to be overly emotional or irrational by her peers or supervisors. 
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Her present supervisor, Mr. Y, testified that her interactions with others had always been 
direct, clear and appropriate for the circumstance. 

The November 13, 2002 Incident: Within the PBGC is the Corporate Finance 
and Negotiations Department (CFND), staffed primarily by non-attorneys who .under- 
take the financial analyses of pension plans to determine their funded level and pros- 
pects of continued soundness. To every CFND case, an attorney from the OGC is 
assigned to provide legal assistance when thought necessary by the CFND ^ The gnevant 
had sought assignment to CFND cases, and the first assignment she received was to the 
TRW case. 

TRW was a company with multiple operations, owed by Northrop Grumman 
The automotive products portion of TRW was being sold by <f^*«*&g£™ 
aged buyout with a third organization providing the financing loan to the Purchasing 
group. The portion of TRW being spun off had an underfu nded pe ^ toMity andfee 
PBGC's concern was with the potential adverse impact the considerable debt that was 
being assumed by the purchasers could have on that pension liability. 

On short notice, a meeting was scheduled for November 13 2002 between^ the 
CFND and representatives of Northrop Grumman, TRW, the purchasers, and the finan 
cing group. The CFND official responsible for the TRW transactions and its Pension 
liablfty ramifications notified the gnevant of the meeting and requestec ^endance. 
This being her first CFND meeting with outside representatives the : gnevant^ woidd 
ordinarily have been accompanied by her first line supervisor, Mr. Y. However, Mr. Y 
was not available because of a prior out-of-office commitment. 

To address such situations, the OGC has a "buddy system" among its first : line 
supervisors. When an attorney needs assistance from their regular superior, but tha t 
supervisor is not available, they rely on their regular supervisor s designated buddy^ In 
this instance, Mr. Y's "buddy" was Mr. X. When the gnevant received nonce from the 
CFND that she was wanted for a TRW meeting the next day, she *°™^f^™^ ge 
to her second fine supervisor, Mr. Z, who forwarded it to Mr. X, advising the gnevant 
that he had done so. 

In response, the grievant sent Mr. X materials related to the TRW ^n™ 
• him to contact her if he had any questions or wanted to discuss the case ^J™ 
ing meeting. He did not respond in advance of the next day s meeting at wh^ch she 
and he were the first to arrive. While waiting in the conference room, they may nave 
S^pSSL, but nothing of substance about the TRW matter a^out Mr. 
Y\ Pxnertations concerning the conduct of the meeting. The meeting itself went ac 
Sg "t It was conducted by the lead CFND financial analyst ^P^te^ 
the TRW matter. The Grievant and Mr. X were not active participants, but rather tney 
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were spectators on standby should a legal issue arise. 

During the meeting, a woman entered the room and spoke to Mr X briefly 
Soon thereafter, Mr. X left the meeting without telling the ^^^^^ed 
would return. His departure was at a key point m the discuss^ ^^^f* 
what occurred after Mr. X left because she was unsure when, and if he would return. 
When Mr X returned about 10 minutes later, the gnevant facilitated his return to the 
Tension by sharing with him the information that he missed but which she had wntten 
down on a note pad. She passed her notes to him. 

A legal issue arose during the meeting. The CFND wanted access to certain 
records of TRW and the other company, as well as from the investor group slated to 
finance the buyout of the spun-off operations of TRW. As evidently the custom in cases 
o? hTn"e outside parties were agreeable to providing ^ J^™* 
hut hPrmme some were of a proprietary nature or otherwise not of public record mey 
^uest d 3E£*y 'greemenf to would <^ h .^^*££^ 
would not be disclosed beyond the Agency and those withm tt who had a need to know 

their content. 

Since this was a customary request of companies whose ^tructuring had be 
come a matter of PBGC interest, the CFND personnel agreed to ^f^}^^ 
•nibiect of confidentiality agreements was so routine, that the PBGC had developed a 
SSStot provided a fill-in the blanks format into which the name of the 
com™ o gX was entered as well as other specific information. The gnevant was 
awTe o?m s and P that since the specific information needed to fill in the blanks was 
^4 CFND personnel it would be they who would create the initial draft of the 
S— I and submit it to her for review before it was signed and sent to the outride 
parties who had requested it. 

When all the substantive matters slated to be discussed had been disposed of, the 
meeting^Sl and the participants stood up and began collecting their papers and 
SS^S^coats. There was handshaking and the exchange of small *& between 
Se PBGC 'personnel and the departing visitors. The grievant shook hands with the 
vStor who'had been seated next to her, and then Mr. X entered into a conver-uon 
with perhaps the same visitor about someone they knew in common. As most of the 
visits left the conference room, so too did the gnevant. In .fact .she was^he tat ou of 
the room Among other things, after a two hour meeting, she needed to visit the ladies 



room. 



Feeling that she had discharged her duties at the meeting and knowin wha her 
follow-up role would be, the grievant headed first for the resworn, ^^ b f?£ 
her office She did not first ask leave of Mr. X, her acting supervisor, or of the CFND 
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official who had presided over the meeting, but simply went on her way. 

Mr X was not pleased with the grievant's abrupt departure without asking his 
permission to do so. He revealed his annoyance with her apparent disrespect shown 
St day during the arbitration hearing of the resulting grievance over what occurred 
bTtwten S of them within 15 or 20 minutes of the grievant's departure from the 
SngroorT While being questioned by her, he upbraided her in response to her 

qu^sToS 

his first sentence, and then irritably in his second and third, that: 

Well what struck me is the fact that other folks were mostly just kind of 
talkina as they were getting up from their chairs, and you seem to have a 
SSSe? something mat you were leaving for. You didn't say anything to 
me and I don't remember you saying anything to anyone else. You just 
got up and left the room it seemed like at a pretty rapid pace. 

There was another cause for Mr. X's irritation. He had attended many CFND 
mee tmlof tne same nature as that just Concluded. He was aware of the frequent prac- 
Sc : for CFND and OGC personnel to linger while the outsiders cleared the room, and 
1 J*. 'h«uP a nost-meeting conference to assure who was going to do what in the 
^iKKSl do the reviewing of the product, etc. This being the 
™l*£ fetCTN^meetog she was unaware of this, custom. Mr. X did not know of 
S^^^^Shave accepted that she was electing to ignore the cUstom in 
her haste to leave. 1 

When the post-meeting conference concluded, Mr. X went to the grievant's 
office w^n m Mioses of addressing her effrontery in leaving the conference 
"omSnarya woX him, and also satisfying himself that she ^te^odhe^ 
Mow-up responsibility for reviewing, with a quick turn around, the CFND draft of the 
confidentiality agreement. 

When Mr X arrived at the open door of the grievant's office he saw she was on 
*, r i ^n^ She walustening to a message left by a distraught PBGC employee who 
^ 11 P pH the ^TinSte^s capacity as an EEC counselor. The grievant was 
SSe^KS^SSShlch her de'sk was pushed, butswivelled toward him, 
holding" finger indicating that she would be off the phone m a moment. 

Mr X testified that he remembered being left "waiting in the doorway for some 
dme" before the grievant hung up. From.his demeanor and the tone of his words, it 

* A lead CFND participant in the TRW meeting confirmed, when later interviewed about the 
incident, t^t Mr X appeared not to be happy about the grievant's leaving the meedng whenshe d,d. 
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was dear that he resented this forced wait at the time -^ -enrf 't mo« Mto, * 

and manner. 

iw a. orient huna un Mr. X vented his displeasure with her abrupt depar- 
M re from m ffiS™ * -gnly accusing her of leaving tire meenng 
^Tended, and r^^^jr^ffl^^ 
said, 1 do not J^^^^^X'^d report her conduct to Mr. 
Her Sof OmylfteSetting sallo did Mr, X informed the grievant of has 
post-meeting discussions with the CFND employees. 

apprecfat Hs accuLons, especially those questioning her professtonal conduct. 

The temperature of the confrontation continued to rise as Mr. X»?«*12la- 

accused of unprofessional conduct, and now, insubordination. 

A, for these opening charges, denials, and countercharges, there were no ser- 
ious ofat~ mSriat differences berween Mr *. and the grievanf s accounts. 
However, as to what occurred next, their accounts diverged. 



■ M, X tested that he couid not -all which -b]ect he ££^£gSgS& 
hung up her phone, but the Agency ma.ntained mis ^f^™™^ mind was his percep- 



subject he broached. 
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In her written statements and testimony, the grievant consistently maintained that 
after asserting her right to mount a verbal defense of her conduct and professionahsm, 
and to claim a lack of any intent to be insubordinate by doing so Mr X left her office 
doorway and came into her office, stood within arm's length of [her] and said, you 
better not push it '" On the other hand, initially, Mr. X gave statements to Agency EEL) 
and HR personnel in which he maintained that he had never left the doorway to the 
grievant's office. However, by the time Mr. X testified, he had come first to admit he 
may have taken a step into her office, then that maybe it had been two or three steps. 
But he insisted in his testimony that he never was closer than five feet from her. 

To get a sense of why the parties so intensively argued over this issue and over 
the production of Agency documents and notes reflecting when and what Mr. X had 
said in prior statements about his physical proximity to the gnevant, I asked for a view 
of the grievant's office in the company of the parties. What I found was that to caU the 
grievam's workspace an "office" was a generous use of the word. It was approximately 
11' 4" bv 10' or roughly the size of a large office building elevator car, and like such, 
windowless. For lack of room to orient the grievant's desk otherwise - ^ch ^s to have it 
face the door as would be normal, it was fronted against the left wall. Her desk chair 
when in use, but pushed back as it would be in conversing with someone in the 
doorway, would be in the center of the small room. 

As for Mr X's movements, the convincing evidence was that he did not remain in 
the doorway Mr. E, whose office was a short way down the narrow hallway from that 
of the grievant's, testified he "heard a loud conversation" and recognized the gnevant s 
voice but not that of the male. So, he looked down the hallway and saw no one, but 
continued'hearing both loud voices. A few minutes latter, he saw that the male voice 
had betn to of Mr. X because Mr. X passed Mr. E's office as he left, still directing com- 
ments to or at the grievant. There was also Mr. U, a fellow Assistant General Counsel of 
the same rank and with the same general duties of Mr. X. He happened down the hall- 
way tiuring the altercation, heard it going on, but did not find Mr. X standing outside the 
grievant's office. 

Having established that Mr. X entered the grievant's office, and considering that 
he may have taken a step or two inside, it was noted that a single, normal stnde would 
have placed Mr X within five feet of the grievant's chair, and with a step or two more 
he wouk [have 'been towering over her had she sat. Thus, her fiirther account reMed in 
her subsequent grievance, that she "stood up from her chair because she was uncom 
fortable with Mr. [X]'s tone of voice and proximity," is found credible and .more _per ua- 
sive than that of Mr. X. To take it one step further, so to speak, it is clear from the clau- 
strophobic nature of the windowless confines of the space, Mr. X's agitated advance 
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toward her was physically threatening. 3 

But, because their discourse did not end there, the physical proximity of Mn X to 
the grievant became yet more threatening. With him now in her tiny office, she again 
Sd tnatshe was'not being insubordinate, buttryingto ^£°^™to 
Rather than accept this explanation and back away, Mr X 1 ^,^f ^ "^ 
repeated several times in her face, "keep pushing it." Only then did he turn and waUc 
out of to Office but as he did so he told her it was "over." Not only was this the test 
ffi^KS^I Mr. X utter, but so too was it the last thing that Mr. E heard him 
say as he came down the hallway and past Mr. E's office door. 

In testifying Mr. X appeared to be a quiet mannered man, but as already noted 
capable o SS fo^er when confronting the grievanfs charges. Further evidence 
to M? X carried a grudge over the November 13, 2002 encounter with the gnevan 
td to «;nt g complaint to the General Counsel about it, was an e ^^L 
Mr Y eleven months after the incident, but shortly before the end of the gnevan t s an 
n^al performance appraisal orrating period. As ''^f^^^t^Ze, 
attorneys when one of them was absent, they exchanged their ob sermons and impres 
sions of each other's attorneys prior to their ratings. Mr. X s October 15, 2003 e mail 
read: 

Turnabout is fair play, right? Your folks were likewise pleasant and self- 
sufficient with one noted exception, [the grievant]. Her pertaa^ 
* the [TRW] case in the area of following-up with the client [CFNDJ ana 
accepting and responding appropriately to supervisory feedback was 
absolutely unacceptable. We should talk about how mat will be reflected 
^Serfonnance appraisal], as I didn't and still don't care for her over- 
the-top reaction. 

From the text, and the evidence on the question as a whole, wriatwas^ being re- 
ferred to by Mr. X in both the statement that "turnabout is fair play, right? .and his use 
of the phrase, "her over-the-top reaction," were the gnevant ^ complmnt to ^General 
Counsel about his and hers November 13 encounter, m which complaint, as well as in 
S^SS^ grievance, she asked that Mr. X be disciplined for his discourtesy and 
threatening conduct. 4 

3 Rejected is any suggestion by Mr. X or the Agency that the grievant ^^^^efthe 
aggressor and have taken a "step or two" toward Mr. X. Havmg seen and heard both wttnesses, 
grievant' s account is the more plausible in all respects. 

* As it was, Mr. Y did not act on Mr. X's recommendation, knowing that what had happen^ 
between Mr. X and the grievant was in dispute. Nevertheless, in important categones, Mr. Y rated 
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The Grievant's Complaint and the Initial Of/7^" Ce 
of the General Counsel: November 13, 2002 was a Wednesday. Shortly after the 
Scid^th Mr xTd while growing ever more emotionally distraught and angry, the 
g^etantSed off an e-mail to the General Counsel at 5:33 PM which stated: 

I am going to make this brief because I am too emotional to do 
much more right now. FMr. X] just accused me of leaving a meeting before 
* was over implying that I shirked my professional responsibilities because 
I ^f no^teSe Twho would be responsible for prepanng and review a 
confident agreement. When 1 defended myself against his al egauons, 
I was accused of bordering on insubordination. Needless to say[,] our 
conversation went downhill from there. The meeting in question ran over 
an hour after my designated departure timet,] but being the professional I 
am I stayed until the meeting ended (though [Mr. X] seems to have a 
Querent definition of when a meeting ends). [Mr. General Counsel], I 
relpecMy request a meeting to discuss this when I have the emotional 
S address [Mr. XTs attack without emotion. ™-^«™£i 
going to consider my options of instituting a grievance or EEO counseling 
over this matter. Thank you. 

The next morning, having learned that the General Counsel had not been in the 
nffi,P thfore^ous evening and was not expected back before the week ended, the 
Levant ^ce^ctedTeTmail at7:28 AM to Mr. T, who had been designated to act as 
Snera CourS in the interim. Mr. T was not part of upper OGC management, but 
S aU tiSe who were had accompanied the General Counsel to the off-site 
meetog the mTnle of authority had fallen on Mr. T, a "highly unusual" occurrence 
tne o^nSation of the OGC, Mr. T was at the same GS15 level as Messrs Y and X. 

For the benefit of Mr. T, the grievant included the following explanation with her 
forwarded e-mail: 



In 



[Mr. T], I am forwarding the message below to you in your capacity as 
acting General Counsel for the next 2 days. As you may know [Mr. Y] is 
out of the office this week and I have an untenable situation of having to 



lo wer than she had been rated in her prior ^^^^^ZlZ^^^V^- 
performance during the year following the November 13 ^2 indent ^ been lo ^ 

SSSSX ^-uVe Depart (HRD) after she had made her comply 
against Mr. X a subject of the present gnevance. 
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interact with [Mr. X], [Mr. Y]*s buddy, when [Mr. X] has expressed such 
clear animosity and unprofessional conduct in his interaction with me 
yesterday afternoon. Please be advised that I have invoked my right to 
EEO counseling about this matter and have also inquired about the 
process of pursuing claims under the workplace harassment policy and 
professional courtesy directive. [Mr.T], I came in today with the intent to 
do my job to the best of my ability but I am unable to put yesterday's 
incident out of my mind and act as if it has not had a severe impact on me. 
I just wanted to ensure I informed the head of my department of this 
situation so that it could be dealt with expeditiously. Thank you. 

Mr T did not communicate with the grievant during the day, Thursday, and after 
sending her 7-28 AM e-mail, she spent the rest of it performing her follow-up with the 
CFND concerning the confidentiality agreement. This including reviewing her work . 
ZTmXoZ a question about who should sign the document for the PBGC m light of 
"vailaMity oT both the General Counsel and the Head of the CFND. They ava* 
ed any direct contact or interaction by e-maihng messages back and forth, some ot 
which from Mr. X the grievant thought at the time were unnecessary nitpicking, • 

The next morning, Friday, November 15, 2002, she conveyed her displeasure 
with both Mr. T s silence and Mr. X's review of her work with a 7:0 1 AM e-mail to Mr. T: 

[Mr T] despite my request yesterday, it appears that nothing has been 
done to neutralize the situation [Mr. X] instigated on Wednesday. OGC's 
failure to take any action despite my request resulted in me having to stay 
in the office until after 7 p.m. last night because, in my opinion, [Mr. X] 
deliberately inflated a simple task with the intent to continue his harass- 
ment I tried to follow his dictate [so as] to avoid any further conflict with 
him but you have the responsibility for upholding and enforcing PBGCs 
workplace harassment policy and professional courtesy directive and 
should act to stop this situation now. 

Today I am asking again for something to be done about this situation. I 
do not believe that you understand the severity of the emotional distress 
this incident has cause me so let me tell you I have been unable to turn 
[Mr X]'s conduct off in my mind since Wednesday when he attacked me! 
So at a minimum, please assign another supervisor to cover on my cases 
so that [Mr. X] cannot continue this pattern of behavior. If nothing is 



5 This is a grievance claim against Mr. X's conduct which the grievant appears to have abandon- 
ed in Favor of concentrating on the more dramatic events of November 1 3 and the madequac.es of the 
OGC and HRD responses to that incident. 
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done, I will have no choice but to take this issue to upper management. 

Please provide me with a direct response to this reasonable request as 
soon as you can. Thank you. 

Then at 10-34 AM, having learned that her regular supervisor had returned, the 
grievant advised Mr. T by an e-mail message as follows: 

rMr Tl Mr Y is in today so the issue of who I would report to is resolved 
but I still would like a response regarding the incident. Thank you. 

At 11-54 AM the same day, Friday, Mr. T sent the following information by e-mail 
to the grievant in response to her string of messages: 

I understand [the General Counsel] expects to return to the office this 
afternoon. You may be able to see him then. 

Also setting a "cc" of this last message, as well as the earlier portions of the e-mail 
Also getting a ul immediately, were Messrs X and Y, the gnevant s 

string either m ^^XTndh^Zol chief steward, Mr. A. Some time during 
SS^B^^^S up 6 on Mr. A, who asked Mr. T if he had responded to 
the grievant's request for a meeting. 

At 11:57 AM, the grievant replied to Mr. T with the following: 

Mr Tl I am sending this e-mail to address what may be a coincidence 
^ it seemed curious to me that you and [Mr. X] would be meeting with 
^oabor management attorneys present, along wfth my supervisor [Mr. 
yT toow God has a sense of humor, but since I am concerned, I must 
raise my concern to all involved about the likelihood that the meeting 
™ a discussion about the situation I asked for your assistance ^ 
Despite the failure of OGC to do so in the past, I expect OGC to come to 
the table in fairness to me and not just to [Mr. X] . 

PS Isn't this a coincident that so shortly after the meeting you responded 
with a message you could have sent to me before. Hmm.... 

Fairies the others now joined as recipients of copies of the string of e-mails, the 
g neJ^tT a n EEO counselor to whom the gnevant had gone for advice. 

Tint as the erievant alleged in her last e-mail, sometime Friday after 10:00 AM 
Mr. T had ^ met 4h hi, colleagues and co-equal superiors, Mr. X and Mr. Y, to find out 
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what all the e-mails from the grievant were about. Most likely prompted by his encoun- 
ter with Mr A and the reasonable assumption that the Union would soon become 
Evdved Mr T decided he wanted Agency labor relations people in the meeting, and 
so, Mr. S, and maybe another attorney, attended. 6 

After hearing Mr. X's account of the incident, and whatever Mr. Y knew, and with 
the adv^fof ™ and perhaps after a telephone conversation with the absent General 
Cou^S Mr T concluded that the matter could safely wait a few more hours for the 
arrival of the General Counsel. 

Return of the General Counsel and His November 15, 2002 Inquiries: 

While still away, the General Counsel was advised by Mr. T or Mr. Z about the 
grievance ml and'what either of mem then knew about ^*^^££r 
With this advance information, he returned to his office in mid-afternoon, November 
7^2 to team more about the incident. Either from reading the grieves e-mail 

SSthat she was pursuing her EEO option, or because Mr T told him of 
h'encounter with Mr. A, the Chief Steward of Local R3-77, or perhaps both the Gen- 
eral Counsel understood that the incident between the gnevant and Mr. X was certain 
for either a full EEO investigation or a full grievance-response inquiry. 

Arrordine to his testimony, because of this, the General Counsel saw his initial 
responS be" to assess the'degree and the nature of the problem that had taken 
See anS to see whether any kind of immediate Management action was necessary 
H?neve^enld his "inquiry" to be of the scope or thoroughness of either the EEO or 
the grievance investigations he expected would follow. 

The General Counsel first met with Mr. X to get his version of events. No written 
record was made of what the General Counsel asked Mr. X or what Mr. X had to say_ 
How^r the General Counsel made sure there was a wntten account prepared of his 
meSng ^ the grievant. He asked Mr. S, who was in attendance to memonahze 
what occurred when he met with the grievant and her representative, Mr -A, because, 
as he characterized it in his testimony, it had been a "conflagration. Mr S, the Agpn- 
Z^^TtenZ Counsel for Labor Relations matters, had probably been asked to 

6 The grievant was infuriated that this meeting was convened by Mr. T without his having 
spoken to her, or heard her version, as was apparent from her testimony: 

I was on the third floor, outside [Mr. X]'s office, [when] out pops .[Mr. S], assistant gener- 

tacted rme] but there's this big meeting that's just breaking up inside [Mr. X] s office. 1 
^owitTo be nothing else othe'r than a discussion of the complaint I made. Th.s B two 
days after. Nobody has responded to me yet. 
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accompany the General Counsel because Mr. A would be there. 

The memo written by Mr. S, in the form of an e-mail addressed to four members 
of the Agency's Labor Relations staff, recounted: 

[The General Counsel] and I met with [the grievant] and her rep, [Mr. A] 
from 4 to 4-30. [the grievant] was very upset, used a very loud and aggres- 
sive manner At one point [the General Counsel] asked her to stop point- 
ing her finger in his face. At another point, [Mr. A] grabbed her and asked 
her to please come out of the room and talk to him. She did and came 
back in and said, [']well, that is why I have a rep,['] and said in a calmer 
manner she wants: 1) to be there when [the General Counsel] interviews 
[Mr. X]; 2) she has gone the EEO route on this; 3) she expects him to inves- 
tigate and enforce the courtesy directive. 

She felt [Mr X] was discourteous. He failed to call her or respond to her 
e-mail before the meeting w/ CFND. He should have asked her what was 
up instead of accusing her of leaving the meeting. He should not have ■ - 
gotten one foot away from her in the confrontation. He shouldn't have 
accused her of insubordination. She wanted [the General Counsel] to say 
she shouldn't have to work with [Mr. X] anymore. [The General Counsel] 
said she doesn't get- to pick her supe[rvisor], and she has had many prob- 
lems with sup[ervisor]s. She got very upset at that comment and demand- 
ed [thatthe General Counsel] explain - he did, [naming Mr. X, Ms. R, and 
Mr Z] [The General Counsel] made no promises, though he did say he 
was 'investigating' by talking to both her and [Mr. X]. [The General Coun- 
sel] also implied that since she had chosen the EEO route, that it would go 
that way. 

[The General Counsel] asked her why she had sent the msg to CFND, and 
that question clearly upset her. 

[The grievant] also said how upset she was that [Mr. T] never responded 
to her message. She said she is upset and 'cant get [Mr. X] out of her 
head.' 

[The grievant] also made a point of how upset she was about the meeting 
that I [Mr S] had attended. She claimed she was [nearby] to deliver a 
paper [to another office], and stayed there a few minutes. She claimed 
that [Mr. V] walked out of the meeting, though he wasn't there. 
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The erievant's first written account of her version of the November 15 meeting 
with the General Counsel was in her December 9, 2002 Step-2 grievance and recited: 

When [the grievant] finally met with the General Counsel on the 
afternoon of November 15, 2002[, h]e had apparently already met with 
nyir X] and before [the grievant] finished relating her version of the inci- 
dent he proceeded to tell her she had violated 'OGC protocol in her 
conduct at the November 13 [CFND] meeting. With a sneer and a smirk 
on his face, noticed by both [the grievant] and her representative, the 
General Counsel told [the grievant] she had problems working with super- 
visors and he could think of three such supervisors. When [she] pressed 
him to name the supervisors she had 'problems' working with, he named 
S\£o supervisors named in her EEO complaint and Mr. ^ "blaming 
grievant] for the improper actions of OGC supervisors. Uhe gnevant] 
repeated her request for the General Counsel to conduct an investigation 
of the incident pursuant to the Professional Courtesy directive. 

In their direct testimony and during cross examination the Sri^^idtite^ 
General Counsel provided further details. The meettng had been held in the General 
"l "ence room. There was an elongated, oval cwtoviM™ ^ 
vant and Mr A sat next to each other on one side, at a tapered end. The General 
Cour^efsaTfecdy across from the grievant where the table's width was between 24 
and? JfcSeT Mr. S sat directly across from Mr. A at a point where the table was 
wider. 

Exactly when the finger wagging took place is not clear, but for sure, ^the incident 
did take place. The grievant's testimony suggested that she was angry when she arnved 
at the meeting, and became more so as it progressed: 

I was emotional. I was emotional throughout the whole proceed- 
ine I had been devastated by the incident [with Mr. X\ . I had been in 
tears for the prior two days. I was just - 1 was - if you want to call it very 
emotional I don't know how you characterize it, but everybody who - 
Ss why some of these witnesses are important. They'll tell you what my 
emotional state was. I was very emotional. 

So I'm more animated and I'm a titde hyper, because frankly, I've 
just experienced this thing a couple of days ago. Nobody has addressed it 
formally in my management structure, and -this is my first opportunity to 
sneak about it. I'm animatedly recounting what I said to [Mr. M, an bb,U 
counselor] but as you can tell from these [arbitration] proceedings, I 
speak with my hands all the time. I.am by nature animated, . . . 
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Efforts were made during the hearing to demonstrate or reenact the grievant's 
gestures with little success. The General Counsel testified that he did not feel physically 
threatened by her gestures, but simply thought they were rude and inappropriate. Both 
agreed the grievant remained seated during the exchange, and the grievant insisted that 
the width of the table was such that she could not have reached him across it. 

From it all it is certain that the grievant leaned forward on her elbows, wagged 
her finger back and forth within 12 inches of the General Counsel's nose, and that the 
gesture was intended by her to emphasize the sternness of the lecture she gave him 
when she felt: 

|The General Counsel] didn't seem to be exhibiting what I would expect of 
a professional of his [rank and position], so what I did instead, I tried to get 
as much of that story out as I could because this is critical to me nght now. 
I can't function in that environment, and unless something is done, there s 
no way I could work in this place. 

* * * 

As I'm emotional at that time, animatedly speaking to him, out of nowhere 
he says something like, 'don't point your finger at me. Don't point your 

finger at me.' 

* * * 

The obligation [to investigate and take action on my complaint against Mr. 
X] I'm owed by [the General Counsel], and I'm trying to communicate this 
to [him]. 

The finger pointing and waving could also have been triggered by one of three 
comments of the General Counsel. The first occurred after he invited her to tell him 
what had happened on November 13, and upon hearing her say she had left the meet- 
ine but before she could explain why she thought the meeting had ended (everyone 
standing, papers gathered, putting coats on, and CFND participant removing an obsta- 
cle in her pathway to the door, etc.), he stated, "you violated OGC protocol. Then, 
after hearing her version of the encounter with Mr. X in her office, he declared that she 
seemed to have "a problem with supervisors," and finally, his conclusion that the _ 

incident had been something to the effect of no more than "a communications failure. 

There was something else that may have caused, or at least enhanced the vigor 
of the grievant's emotional display. According to her and Mr. A, throughout the meet- 
ing both the General Counsel and Mr. S often responded to the grievant s assertions 
concerning Mr. X's conduct with indulgent smiles, sneers, and smirks. 
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^^^W^KT^rf she becarne aware that M, T had 
met with Mr. X, and for sure heard his version of events. 

The Investigations: 

reason, he took no further action and made no further mqumes. 

Neither did any HRD personnel or the OGC legal staff responsible for labor rela- 

of thr^albounleS November IS meedng with the grievantwas Mr. N. 

At the time, Mr. N was managing the HRD's office —lefcr M^Js 

moment, Mr. N choose to sit on what he knew. 

nnlv when the erievant filed her written Step-2 grievance on Monday, December 

door: 

About 15 minutes after the [CFND] meedng ended, Mr DC] came to 
[the gn"s oSce and stood in her open doorway - there ts no prece- 

response's not been received regarding your course of acdon. 
that would be unhealthy for [the gnevant]. 
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dent of Mr [X] ever coming to [the grievantj's office. [The grievant] was 
checking her voice messages when he arrived. [The grievant] hung up the 
phone to give Mr. [X] her undivided attention. 

Mr \M accused [the grievant] of leaving the meeting before it end- 
ed and specifically said that her actions were unprofessional. He also said, 
•I do not appreciate your attitude,' and he further stated that, ' I would 
never accept your behavior.' Mr. [X] also told [the grievant] that he would 
report her conduct to her supervisor. He then informed her of his discus- 
sion with the CFND employees after the meeting. After her initial startled 
denial of his charge that she left the meeting before it ended, [the gnevantj 
allowed Mr. [X] to finish speaking before she attempted to explain that she 
did not leave before the meeting ended, that she intended to follow-up 
with the client, and she did not intend to leave for the evening before 
fulfilling her responsibilities and she did not understand or appreciate his 
accusations. 

Because [the grievant] defended herself, Mr. [X], who appeared to . 
be very angry for reasons unknown to [the grievant], said, 'you're border- 
ing on insubordination.' To [the grievant], insubordination is a very ser- 
ious offense and could not be left unaddressed. [The grievant] told Mr. [X] 
that she was not being insubordinate, but felt she had the nght to defend 
herself when sheis accused of insubordination and unprofessional con- 
duct Mr [X] was not interested in [the grievantj's point of view. As [the 
grievant] attempted to defend herself, Mr. [X] left her office doorway and 
came into her office, stood within arm's length of [the grievant] and said, 
' 'you better not push it.' [The grievant] stood up from her chair because 
she was uncomfortable with Mr. [X]'s tone of voice and proximity. 

[The grievant] told Mr. [X] that she had shown him respect and re- 
quested that he give her the same respect. [The grievant], who was visibly 
distraught and upset by Mr. [XJ's action, nevertheless sought to convey to 
Mr [X] that she was not being insubordinate, but simply trying to explain 
herself against his accusations. Mr. [X] repeated several times, 'keep push- 
ing it ' in [the grievant]'s face when he turned and walked out of her office 
and told her it was 'over.' While Mr. [X] was in her office, [the gnevant] 
observed Assistant General Counsel [U] walking by her office door; he 
probably heard some of the interaction between Mr. [X] and [the grie- 
vant]. 

After the incident, [the grievant] was stunned and extremely upset 
by Mr. [XJ's actions; she stayed in her office trying to understand why Mr. 
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[X] had attacked her and what she could do to get someone to stop the 
rabid hostility expressed by Mr. [X]'s actions. Paralegal [E] came by her 
office and asked if she was okay. 

In addition to the grievance's initial focus on Mr. X's conduct, was the complaint 
against what the grievat saw as the derelictions of responsibilities by the General Coun- 
sel on November 15. Although the grievance contained similar dereliction of duty 
charges against Mr. T, that did not seem to trigger the same degree of concern for Mr. N 
as those aimed at the General Counsel. 

In response, Mr. N launched two investigations that would produce two reports. 
Both investigations would cover the same ground and were conducted simultaneously 
by a single investigator, Ms. P from HRD, assisted by Ms. Q, a labor relations attorney 
from the General Law Section of the OGC. Even with considerable testimony on the 
subject from both Mr. N and Ms. P, no satisfactory explanation was provided by either 
for why two separate investigations were necessary, much less how they could be kept 
separate. 

But the sequence of their assignments to Ms. P reflected their relative importance 
to Mr N. According to Ms. P, the first assignment given to her by Mr. N was to conduct 
what the Agency's witnesses referred to as the "Management Investigation.' Mr. N ex- 
plained its purpose: 

[A]s I understood it, [the General Counsel] interviewed both [the grievant 
and Mr X] and came to the conclusion that this was, I believe a 'commu- 
nications failure' is the way he termed it. That [Mr. X] and [the grievant] 
had had words with each other, but it was ho more than that. Just a 
communications failure and no further action was warranted by him or 
any one else in the Agency. 

[The grievant] was obviously dissatisfied with that response and continued 
to press forward [by filing her grievance] , and her concerns that this was 
not being adequately addressed. And so I wanted to make sure that there 
wasn't more to it. That in his anxiousness to quickly get to the heart of 
things, that [the General Counsel] hadn't overlooked anything. 

The Management Investigation had a priority over any OGC and HRD con- 
cerns about the Step-2 grievance. According to Ms. P, it was during the week of De- 
cember 9 2002 that Mr. N came to her and oraUy assigned her to conduct Manage- 
ment's Investigation. He toldher no more than that the grievant had alleged that Mr. X 
had violated the Professional Courtesy Directive. When she asked him, "What kind of 
allegations?" Mr. N said, "It was just the way he talked to her. But, you need to go and 
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investigate it." He made it obvious that it was urgent for her to resolve. 

For reasons never explained by the Agency, Mr. N did not give Ms Pa copy of 
the Step-2 grievance when he gave her his initial instructions and responded to her 
questions. It was not until the end of the week (she thought, maybe around the 1 1th ), 
after she had decided on who she thought were key witnesses and had scheduled their 
interviews, that Ms. P was given a copy of the gnevance. 

Because she understood that the Management Investigation came first, she put 
the grievance aside and ignored its recitation of the grievanf s versi on of ^r encounter 
with Mr. X on November 13, her e-mail requests sent on November 14 and IS to Mr. T 
for assistance, and her version of the meeting with the General Counsel on the after - 
noon of the 15th. But, Ms. P had a copy of Mr. S's account of the November 15 meeting 
which she read and relied on. 

Ereo as Ms P set out to investigate, she knew the General Counsel had pro- 
nounced the November 13 incident to have been only a "communica ^ Mure and 
that at the November 15 meeting, the grievant was highly emotional and had rudely 
fhakentr finger in his face. Consciously or not, Ms. P understood that the objecove of 
the Management Investigation was to substantiate the General Counsel s conclusion 
about the November 13 incident. 

Ms P was the perfect investigator for this undertaking. Her testimony and gen- 
eral demeanor revealed her to be an honest and conscienti ous, but .also '^^ ™ 
far from a hard nosed gatherer of facts. Perhaps the problem ™*J^^^^ 
immediate assignment lay in her prior employment. Before l^^ 1 ^^^ 
a number of years as an HR specialist with the US Postal Service (USPS). That organiza 
don has Ascribed to a feel-good approach to resolving conflicts between sup™ 
and subordinates "through empowerment and recognition. In sum, the approacn 
t^^T^ the proposition that all conflicts are caused by »^.— ; 
cation " never by an abuse of power by a supervisor, the insubordination of a worker, or 
the just plain meanspirited personality of one or the other. 

Ms P's lengthy testimony was surreal. No matter what the scenario or hypotheti- 
cal situation posed, including ones that closely matched what ^^f^^^ 
ed actually occurred between the grievant and Mr X on November 13 her elusion 
was always "mutual fault" resulting from a simple "failure to communicate -J^*** 1 
to accept that just maybe, one participant could be solely blamed for an altercation, 
^Tnoc^Loflno^c^eimesn^on. The "failure to communicate conclu- 

sion was hard wired in Ms. P's brain. 



If that were not enough, her investigation was hobbled by time constraints. 



Be- 
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cause it was December, as part of her regular duties Ms. P had PBGC-wide, end-of-year 
performance awards to prepare, and she had scheduled her own annual leave for 
December 19 through the 31st. But mainly she was rushed because she remembered 
[the Management Investigation] was given [her by Mr. N] in a very urgent manner, that 
it needed to be looked into swiftly." These pressures further assured a perfunctory 
inquiry destined to find nothing casting doubt on the General Counsel s conclusion that 
the November 13 incident had been no more than a "failure of communication. 

The interview with Mr. X was a joint effort of Ms. P and Ms. Q, with Ms. Q serving 
as scribe and Ms. P as questioner. It was conducted on December 12. The written 
product was sketchy at best, and useless as a recording of what Mr. X might have said 
about his physical movements in or near the grievant's office. However, Ms. P recalled 
that he had said that he had remained at all times in the doorway to the gnevant s 
office, without crossing the threshold. 

This was important to Ms. P and shaped the conclusions she was to draw about 
what occurred with Mr. X and the grievant on November 13- Specifically, she testified: 

When I interviewed [Mr. X], he mentioned he was standing at [the grie- 
vant's] doorway and that conversation took place there and, to me, that is 
a whole lot different than [Mr. X] actually stepping in and being inside [the 
grievant's] office. You know? And I think when somebody is saying things 
like, 'keep pushing." I think where you are standing, the proximity, all those 
" things, they play into the mix. 

As she recognized during her testimony, and clearly for the first time in her fife, 
mat had she read the Step-2 grievance carefully and "caught the allegations that Mr. X 
was in the grievant's office, and "in her face," with his voice raised and threatening, 
Ten aSfnl and answering her own questions, she said, "Okey. Do I think this is work- 
place violence? It may border on it." 

As it was having not studied the grievance, Ms. P never interviewed Mr. E who 
would have placed Mr. X inside the grievant's office with both him and her speaking in 
loud angry voices. Likewise, she was blissfully unaware, or unable to connect, that the 
grievance identified Mr. U as walking by while Mr. X was in the grievant's office, not in 
the hallway. 

As a result she never got to the analytical point of questioning Mr. X's version of 
events and realizing that, perhaps, his conduct might have "bordered" on violattonsof 
the Agency's Workplace Violence Policy, " or was at least a clear violation of the Profes- 
sional Courtesy Directive. Of course, to reach such conclusions would have required 
her to reject her simplistic understanding of human relations in which all shouting 
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matches are but "failures of communication, " no matter which side throws the first 
verbal punch. 

Ms. P never interviewed the grievant. Ms. Q told her the grievant had a union 
representative, Mr. F, with whom she should make arrangements. Probably Ms. P first 
contacted Mr. F by phone on December 12 or 13, after she and Ms. Q had interviewed 
Mr. X. In the course of their first contacts, Mr. F advised Ms. P that the grievant remain- 
ed too emotional over what had happened to consent to a face-to-face interview. 

By Monday, December 16, 2002, Ms. P and Mr. F were conducting business by e- 
mail with the following going back and forth: 

From P to F, Monday, 12/16/2002 at 4:30 PM: 

This confirms our conversation today that [the grievant] declined our 
investigative interview [request] regarding the alleged incident that occur- 
red on November 13, 2002. You conveyed to me that [the grievant] 
believes there is sufficient information regarding the allegation of Novem- . - 
ber 13 in the Step-2 grievance. 

From F to P, Tuesday, 12/17/2002 at 10:11 AM: 

Let's be clear about that the investigative interview you proposed stems 
strictly from HRD's involvement, and [the grievant] declination to be a 
party [to] the proposed [Management] investigation neither affects nor has 
any bearing on her pending Step Two grievance. You stated to me the 
investigative interview was not related to the grievance, and that HRD has 
a concern when they are made aware of such an incident [as] described in 
[the] grievance. Also, HRD was provided a copy (or original) of the 
grievance by [the General Counsel]. 

From P to F, Tuesday, 12/17/2002. at 10:30 AM: 

This investigation stems from [the grievant's] allegations - It is not related 
to the step-2 grievance. 

From F to P, Tuesday, 12/17/2002 at 10:42 AM: 

Then, I would hope you/HRD will continue with the investigation. For the 
record, [the grievant] is still too emotionally charged from this incident, the 
continuing subjection of a tense environment, and the handling thereof by 
management to relate or discuss the matter. Again, I offer to you or [Ms. 
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Q], if there are any concerns or questions, I am available to be a conduit 
to obtain the answers from [the gnevant]. 

If you desire further clarification, please call me. 
' In her testimony Ms. P indicated that she had not been unsympathetic to the 

she tra^t *ange her mmd ~S teEm what she could from it, and take 

he knew or ^^f^^ *^ ™ and even if that might be an unrealistic 
SfoCXr »dS ESSE not act ke a determined investigator hy prodding 
and probing Mr. F for information and leads to other sources. 

urhii. there h no excuse for Ms. P's continued refusal to carefully read what any 
reasona^e pet on would Sder a key document, it is understandable that she mtght 
reasonaDle Person wo investigator would have wanted a 

change tc " S£b ta W and go over her written gnevanee line by line so 
she could be asked follow-up questions, like, "What do you mean when you say thus 
and so?'" 

However this possible refinement in investigative techniques never was reached 
because oTms P's amazing testimony as to why she ignored the grievance > wtale hme 
Decdube ui ivia. o ; n , rP cri0atinn before her report of results was due. it was 

Scf ^ue^rmenToy complainants were e = quired, forbidden, or opuo- 
nal, depending upon the type of complaint, and who it was against. 

As for the fate of the grievanfs complaint, the upshot of Ms. P's testimony was 
that hefwr, t» s a ement, Evidently because it was contained in a grievance but per- 
£S ™ a complaint against a supervisor (it was unclear which rf aft*). 
™s an ^acceptable substitute for an interview as a matter of some sort of unwntten 
S SoTcv Sd » enforce that prohibition, declining to be interviewed caused the 
Xgrt of fte grievant's complaint to be ignored in the Management Investiganon. 

This is what Ms. P did when writing her Management Investigation report She 
taiored the grievanfs version and relied on Mr. X's version of events on November 13, 
aTd statemeSm those who described the grievanfs emotions and conductor, 
NovembeTiS in front of the General Counsel. However, before she could finish her 
repoTtime ran out and she left on leave, not to return until after New Year s, 2003. 
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When she returned, Ms. P worked with Ms. Q in finalizing the report, and on Jan- 
uary 7, 2003, she delivered it to Mr. N. Its title and relevant text were: 

Management^ Investigation of fthe grievant'sl November 13, 
?.002 Comprint Conf ining fMr. XI 

* * * 

[The grievant made her complaint by e-mail to [the General Counsel] at 
5-33 pm on November 13, 2002. In that e-mail, she briefly explained 
what had transpired with [Mr. X] and requested a meeting with [the 
General Counsel] to discuss the matter. [The General Counsel] was off-site 
attending PBGC's Leadership Conference at this time. [Mr. T] was serving 
as acting General Counsel. . . While still at the conference, [the General 
Counsel] learned generally that there had been an incident between [the 
Grievant] and [Mr. X], but he did not learn specific details as to what had 
transpired. 

[The General Counsel] returned to the office at approximately 2:30 p.m. . . 
on Friday November 15, 2002, which was earlier than he had planned, so 
that he could speak directly with [the grievant] and [Mr. X] before close of 
business on that day. Shortly after he arrived, he ran into [Mr. X] m the 
hall whiles route to [Mr. T.]'s office. He asked [Mr X] if he could meet 
with him as soon as he was done meeting with [Mr. T]. [Mr. X] waited for 
[the General Counsel] in the hall while he was in [Mr. T]'s office with the 
door closed [The General Counsel] and [Mr. X] then walked to [the Gen- 
eral Counsels office. [The General Counsel] asked [Mr. X] to explain 
what had happened on November 13th, and he listened to what [Mr. Xj 
had to say. 

[The General Counsel] e-mailed [the grievant] at 3:15 p.m. on November 
15th to let her know that he would be available to meet with her at 4:00 
p m that same afternoon. [The grievant] replied by e-mail that she would 
like to meet with him and that she would be bringing a 'representative. 

■ The meeting commenced as scheduled at 4:00 p.m. that date and was 
attended by [the General Counsel], [the grievant], [Mr. A], and [Mr. SJ. It 
lasted approximately thirty minutes. [The grievant] explained her view ot 
what happened. [The General Counsel] listened and then commented that 
it appeared to be a communications failure. [The General Counsel] s com- 
ment seemed to upset [the grievant]; she became loud and began aggres- 
sively pointing her finger at [the General Counsel]. At one pointer. A] 
asked that she leave the conference room and speak with him. [1 be 
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grievant] ignored [Mr. A], and she continued addressing [the General. 
Counsel] in a loud and aggressive manner. At [Mr. A]'s continued insis- 
tence [the grievant] finally agreed to adjourn and meet with him. When 
they returned a few moments later, [the grievant] appeared to have 
regained some composure. She smiled and commented, 'I guess that is 
why it is good to bring a representative to meetings like this.' She re- 
quested that [the General Counsel] interview [Mr. X]; and enforce PBGCs 
courtesv directive. She also informed [the General Counsel] that she had 
decided to pursue this matter through the EEO process. After the meeting 
concluded [the General Counsel] asked [Mr. S] to briefly summarize what 
had transpired. He did so by e-mail that same evening. 

At [the General Counsels request, we sought to interview all of the 
relevant witnesses to determine if any other facts might be pertinent to 
[the grievantys allegations. We interviewed the following people: 

[Mr. X] 

[Mr. T] 

[the General Counsel] 

[Mr.Y] 

[Mr.S] 

[Ms. B] 

[The grievant] declined to be interviewed, indicating that she believed that 
she had provided sufficient information concerning the November 13, 
2002 incident in connection with her Step-2 grievance. On December 18, 
2002, [the grievant] provided us with copies of e-mail messages to review 
in connection with the investigation. 

Based upon our interviews with the above individuals, the information 
provided by [the grievant], and review of the relevant of the documents, 
we concluded that (1) Management performed a timely and adequate 
investigation of this matter on November 15, 2002, (2) Management 
correctly concluded that [Mr. X] did not violate the Professional Courtesy 
directive and/or any other Agency policy or directive, and (3) Manage- 
ment correctly concluded that the incident between [the gnevant] and 
[Mr. X] was a communication failure that did not warrant any action by 
Management. 

The Grievance Investigation also had time restraints^ Under the Labor Agree- 
ment a Step-2 answer was due before Ms. P returned, so Ms. Q wrote it While Ms P 
struggled with keeping her Management Investigation separate from the Gnevance In- 
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vestiaation and felt she'd done so by just not reading the grievance, Ms. Q should have 
had no problem with following the road map to relevant facts laid out m the gnevance. 

Nevertheless Ms Q's Step-2 response relied only on the limited information that 
she' and Ms P had collected before Ms. P left on leave. She conducted no additional 
interviews She did not meet with either Mr. E or Mr. U, who might have cast doubt on 
clearing Mr X of any blame for the emotional trauma suffered by the grievant on Nov- 
ember 13, the effects of which spilled over into her meeting with the General Counsel. 

• On December 30, 2002, the Agency's Step-2 answer was filed, denying all aspects 
of the grievance and exonerating Mr. X, the General Counsel, and the OGC, of any mis- 
conduct. On the cental issue of what had happened on November 13, it stated: 

In any workplace it is inevitable that disputes, disagreement and 
communications failures well occur. [The grievant] and [Mr. X] had a dis- 
agreement and a communication failure on November 13th concerning 
the CFND meeting. I find that, while perhaps the conversation about 
which [the grievant] complains could have been handled more diploma- - - 
tically by both parties, [Mr. X] did not violate the Professional Courtesy 
Directive (PM 30-2). I also find that [Mr. X] did not violate the Policy on 
Workplace Violence, the Policy on Workplace Harassment, and/or any 
provision of the CBA. I have not found any facte to suggest that [Mr. X] 
communicated a threat of physical harm or in any way harassed [the 
grievant] during their conversation on November 13th. 8 

Agency Investigations of Other Misconduct Complaints. 

The OGC and HRD handling of the grievant's complaints against Mr. X did not 
reflect the investigative competency and thoroughness which they have brought to bear 
where misconduct has been alleged against employees active in Local R3-77 affairs. 

The Complaint of Ms. G Against Mr. A. On Wednesday, March 6, 2002, Mr. 
A in his capacity as the Local R3-77 representative in an EEO matter went to the office 
of Ms G the Agency's labor relations attorney responsible as his opposite number. His 
purpose'was to deliver documents relevant to the case. Ms. G was on the telephone, 
talking to her mother. While still on the phone, she called to Mr. A to come in and drop 
off the papers. He entered, gave her the documents and asked her to sign an acknow- 
ledgment of receipt. She declined and told him to write on his copy that she acknowl- 



8 When Ms P returned from leave to write her Management Investigation report she had Ms. 
Q's Step-2 answer, which served to preclude her from coming to any conclusions at odds with Ms. U s 
denial, should she have had any inclination to do so. 
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edged hand delivery. 

Mr A refused and insisted on her signing the acknowledgment, at which point she 
told Mr. A to leave. According to her, Mr. A responded that he found her tone nasty, 
hostile and belligerent." After telling him twice more to leave, she claimed he said 
something to the effect that he too would become "mean and nasty, and according to 
her, when he left he did so with a slam of the door to her office. 

The next day, Thursday, March 7, Ms. G wrote a memorandum to the General 
Counsel reporting her encounter withMr. A, which the General Counsel gave to Mr. O, 
aD^$£S Counsel, with a request that he investigate Ms. G's allegations against 
Sv£ HS !o did, starting with an interview of Ms. G, which he conducted in the 
familiar surroundings of her office the next Monday, March 11. 

His next interview was of Mr. A. It was not conducted in as accommodating or 
amicable a setting. Instead of going to Mr. As office, he summonsed JfcA^oto 
where he double-teamed Mr. A by questioning him in the presence of the U^* 
HRD, who assisted "in the interview and took copious notes^ Defensively, Mr. ^assert 
ed his Weingarten rights and asked for a postponement of the m f^^®^ 
red union representative was available. At this point, the Deputy Genera Counsel fur 
ther established the tone of the confrontation when, according to his investigation 
report, he: 

suggested that [Mr. A] had no shortage of available representatives to call 
upon that he had had ample time to arrange for one of them to be at this 
meeting, [and w]e informed him that his refusal to answer questions could 
result in disciplinary action. 

[Mr A] then placed a small tape recorder on the table and started record- 
ing. Both I and [the Director of HRD] ordered him to turn it off, that the 
interview was not to be taped. 

In the interview that followed, Mr. A denied "demanding" a written receipt. 
When Ms. G asked that he just note that he had hand delivered the documents he 
recalled that "her tone was nasty, hostile, and belligerent towards me, and that when 
she asked him to leave, he did so by "backing out of her office into the ha way He 
would not tell, absent being ordered to, what he recalled^ saying to Ms G when she 
refused to give a signed receipt. The Mr. O then ordered that he divulge what he 
recalled, which was-. 

When she refused to receipt a cOpy, I was truly baffled and flabbergasted 
because never in my experience at the PBGC has anyone refused the 



